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BeforeSTEELE, Chief JusticeHOLLAND, andRIDGELY, Justices.
ORDER

This 7" day of February 2011, it appears to the Court that

(1) Claimant-Below/Appellant, David Ebersole, agpdaom a Superior
Court order, which affirmed an Industrial Accidddward (“Board”) decision to
deny Ebersole’s petition to determine compensatioe. Ebersole raises two
arguments on appeal. First, Ebersole contendstkigatBoard hearing officer
should have recused herself. Second, Ebersolemdsithat the Board’s decision
Is not supported by substantial evidence. Becaastnd merit to Ebersole’s first
argument, we must reverse and remand.

(2) Ebersole has a history of pulmonary problemnsthe 1970s, Ebersole

suffered a spontaneous pneumothorax. In the 19&@gsicians discovered a



fungus spore on Ebersole’s right lung. Althoughraeently stopped smoking,
Ebersole smoked a pack of cigarettes a day for tywlere to thirty years.
Ebersole has suffered from chronic obstructive pulany disease (“COPD”). He
also has suffered from pneumonia several times.

(3) Ebersole began working for Evans Builders apipnately seven
years ago. In that capacity, he regularly workedhacken processing facilities.
Approximately two and one-half years ago, Eberseés hospitalized after he
developed mycobacterium avium complex (“MAC”). Tdafter, he filed a
petition to determine compensation due, allegirag ths work for Evans Builders
caused him to develop MAC.

(4) The Board, through a hearing officer and twaBlomembers, held a
hearing. Dr. Peter Bandera testified by depositasnan expert witness for
Ebersole. Bandera testified that Ebersole develdgAC as a result of “work
related exposure” and that “the usual source ofinfextion is environmental or
animals.” Bandera also testified that Ebersole laagredisposition to the
condition, as “he certainly was fragile.” Dr. Albd&izzo testified by deposition as
an expert witness for Evans Builders. Rizzo testifthat most pulmonary
physicians believe that MAC results from “an indival having previous
pulmonary problems, chronic lung disease such aB;@revious cavities in the

lung, sarcoidosis, things of that nature.” Rizkpdestified that there was not a



relationship between Ebersole’s development of Mak@ Ebersole’s work at the
chicken processing facilities.

(5) The Board denied Ebersole’s petition, explagnthat it found the
opinion of Rizzo, a pulmonoligist, to be more pasue as to causation on
pulmonoligcal iliness than Bandera, a pain managehector. Ebersole appealed
the Board’s decision to the Superior Court, whitfirraed. This appeal followed.

(6) The timing of the Board's hearing, the Boardscision, and the
hiring of the hearing officer is important to thappeal. The law firm that
represented Evans Builders scheduled an intervigéW the hearing officer for
November 21, 2007. But that interview was candeliger a conflict arose. The
Board then held the hearing on Ebersole’s petitiorMarch 6, 2009. The hearing
officer eventually interviewed with the law firm dXpril 14, 2009, and joined the
firm as an associate on May 26, 2009. The Boaued the decision that denied
Ebersole’s petition on July 30, 2009.

(7) We review a decision of the Board for errorslaak and determine
whether substantial evidence exists to supportBbard’'s findings of fact and
conclusions of law. “Substantial evidence equates to ‘such releveaidieace as a

reasonable mind might accept as adequate to suppomclusion.”® We will not

! Person-Gaines v. Pepco Holdings, Inc., 981 A.2d 1159, 1161 (Del. 2009) (citif®@nley v.
Kraft Foods, Inc., 2008 WL 2410212, at *2 (Del. Super. Mar. 24, 2008
21d. (quotingOlney v. Cooch, 425 A.2d 610, 614 (Del. 1981)).
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weigh the evidence, determine questions of cratipibr make our own factual
findings® Errors of law are reviewede novo." Absent an error of law, the
standard of review for a Board’s decision is abofsdiscretion

(8) Ebersole argues that the hearing officer shbalde recused herself.
When addressing a motion for recusal on groundsecgonal bias or prejudice, a
judge must engage in a two-part analysigirst, the judge must subjectively
determine that she can proceed to hear the casefffdas or prejudicé.Second,
if the judge has determined subjectively that she ho bias, then she must
determine objectively whether there is an appea&rasicbias sufficient to cause
doubt about her impartialify. If an objective observer viewing the circumstance
would conclude that a fair or impartial hearinguigikely, recusal is appropriate.
On appeal, we review the merits of the objectivalysis de novo.®® We have

applied this standard to Board hearing officersr é&xample, irHome Paramount

ild. (citing Johnson v. Chrysler Corp., 213 A.2d 64, 66—67 (Del. 1965)).
Id.
®|d. (citing Sanley, 2008 WL 2410212, at *2).
® Fritzinger v. Sate, --- A.3d ----, 2010 WL 5080937, at *5 (Del. Det3, 2010) (citing_os V.
Los, 595 A.2d 381, 384 (Del. 1991)).
"1d. (citing Los, 595 A.2d at 384—85).
81d. (citing Los, 595 A.2d at 385).
91’ Old. (citing Gattis v. State, 955 A.2d 1276, 1285 (Del. 2008)).
Id.



Pest Control v. Gibbs,*! we required a hearing officer to recuse herselfdfider to
promote public trust and confidence in our judisigstem.*?

(9) Ebersole became aware of the ground for recudglafter the Board
had issued its decision. Consequently, there itharea record of the hearing
officer's subjective belief, nor an analysis untlex objective prong. IRritzinger
v. Sate, we similarly reviewed a recusal claim withoutudl fecord’® There, we
focused on the objective prong and ultimately reseahthe cas¥. In this case,
we also should inquire whether, objectively, thésean appearance of bias
sufficient to cause doubt on the hearing officen'partiality. Here, the hearing
officer participated at the hearing -- asking guest of the witnesses. Although
the hearing officer was not authorized to issue final decision;’ she was
authorized to perform various other tasks, whiaciuded “advising the Board [on]
legal issues and writing the Board’s decisiGh.”The hearing officer was also

permitted to be “present during [the] deliberatidos the purpose of providing

11953 A.2d 219 (Del. 2008).

121d. at 222. InGibbs, the hearing officer, approximately six years iearlhad filed a petition
nearly identical to the employee’s petition oveliathshe presidedld. For the hearing officer’s
prior petition, she hired an attorney from the sdm®@ that represented the employee; her
employer was represented by an attorney from thee dam that represented the employer; and
the two employers’ medical experts were partnerthensame practiceld. We reversed the
Board’s decision because “a person knowing thissualioverlap in both the claim and the
participants would have a reasonable basis to ipuelsér impartiality.” Id.

13 See Fritzinger, 2010 WL 5080937, at *5-7.

Y Seeid.

15 The parties may provide that authorization pursdartitle 19, section 2301B(a)(4) of the
Delaware Code, but they chose not to do so here.

®19Del. C. § 2301B(a)(5).



legal advice.”” Given the hearing officer’s duties and the fawtt} between the
time of the hearing and the decision, the heariffgay interviewed with and
began working for the law firm that represented é&maeployer in this case, the
hearing officer should have recused herself. Ajedlve observer, particularly
one without knowledge of her specific duties instlmase, would view these
circumstances with great suspicinThis result is necessary “in order to promote
public trust and confidence in our judicial systerh.

NOW, THEREFORE, IT IS ORDERED that the judgmentied Superior

Court iSREVERSED andREMANDED.?

BY THE COURT:

/s/ Henry duPont Ridgely
Justice

7d.

18 See Fritzinger, 2010 WL 5080937, at *5 (citinGattis, 955 A.2d at 1285).

"9 See Gibbs, 953 A.2d at 222

20 Because we conclude that the hearing officer shbale recused herself, we need not address
Ebersole’s second argument -- whether the Boar@sistbn is supported by substantial
evidence.



